
Shipping Law 2014
The International Comparative Legal Guide to:

Achour Law Firm
Advokatfirma Ræder DA
Ali Budiardjo, Nugroho, Reksodiputro 
Armando Henriques, Ana Cristina Pimentel & Associados, 
Sociedade de Advogados, RL
Bech-Bruun
Bland & Partners P.L.L.C.
Bloomfield Advocates & Solicitors 
Bull, Housser & Tupper LLP 
Campbell Johnston Clark
Chami - Di Menna & Associates
Clyde & Co LLP
Dingli & Dingli 
ENSafrica 
Holman Fenwick Willan
Izard Weston
Jiménez, Graffam & Lausell
Kegels & Co
L&J LAW OFFICE, LPC
LEBUHN & PUCHTA

Lee and Li, Attorneys-at-Law 
LEWIS & CO AARPI

MAQS Law Firm 
Marek Czernis & Co. Law Office 
Messrs. SATIVALE MATHEW ARUN
Mulla & Mulla & Craigie Blunt & Caroe 
Muluh & Partners Law Firm 
NSN LAW FIRM
Oxford Maritime Ltd 
Patton, Moreno & Asvat
Q.E.D INTERLEX CONSULTING, SRL 
Sabatino Pizzolante Abogados Marítimos & Comerciales
SAN SIMÓN & DUCH
Selvam LLC
Shanghai Kai-Rong Law Firm
Stephenson Harwood Middle East LLP
Studio Legale Turci
Van Steenderen Mainport Lawyers
VUKIĆ & PARTNERS

Published by Global Legal Group, with contributions from:

A practical cross-border insight into shipping law

2nd Edition



Country Question and Answer Chapters:
2 Argentina Chami - Di Menna & Associates: Diego Esteban Chami 6

3 Australia Holman Fenwick Willan: Hazel Brewer & Nic van der Reyden 12

4 Belgium Kegels & Co: Andre Kegels 18

5 Cameroon Muluh & Partners Law Firm: Jude Muluh, Esq. & Fambove Rosaline 25

6 Canada Bull, Housser & Tupper LLP: John W. Bromley 29

7 China Shanghai Kai-Rong Law Firm: Yu-Lai Jin 34

8 Croatia VUKIĆ & PARTNERS: Prof.dr.sc. Gordan Stanković 40

9 Cyprus Oxford Maritime Ltd: Janet Zenonos Kuts 45

10 Denmark Bech-Bruun: Johannes Grove Nielsen & Camilla Søgaard Madsen 50

11 Dominican Republic Q.E.D INTERLEX CONSULTING, SRL: Luis Lucas Rodriguez 56

12 England Clyde & Co LLP: Ed Mills-Webb 61

13 France LEWIS & CO AARPI: Leïla Esnard & Guillaume de Bascher 66

14 Germany LEBUHN & PUCHTA: Dr. Constantin Breitzke & Dr. Klaus Ramming 72

15 India Mulla & Mulla & Craigie Blunt & Caroe: Shardul Thacker 78

16 Indonesia Ali Budiardjo, Nugroho, Reksodiputro: Sahat A.M. Siahaan & Adithya Lesmana 84

17 Ireland Campbell Johnston Clark: Helen Noble & Damien Magee 89

18 Italy Studio Legale Turci: Pierangelo Celle & Marco Turci 95

19 Japan L&J LAW OFFICE, LPC: Hiroshi Kimura & Hirokazu Abe 100

20 Malaysia Messrs. SATIVALE MATHEW ARUN: Raj Sativale & Mathew Kurien 107

21 Malta Dingli & Dingli: Dr. Tonio Grech & Dr. Fleur Delia 113

22 Netherlands Van Steenderen Mainport Lawyers: Arnold J van Steenderen & Charlotte J van Steenderen 117

23 New Zealand Izard Weston: John Burton & Robert Cahn 123

24 Nigeria Bloomfield Advocates & Solicitors: Olabode Adegoke 128

25 Norway Advokatfirma Ræder DA: Jon Andersen & Mona Lynne Eitzen 132

26 Panama Patton, Moreno & Asvat: Khatiya Asvat Patel & Margareth J. Mosquera T. 137

27 Poland Marek Czernis & Co. Law Office: Marek Czernis & Pawel Mickiewicz 144

28 Portugal Armando Henriques, Ana Cristina Pimentel & Associados, Sociedade de Advogados, RL: 

Ana Cristina Pimentel 153

29 Puerto Rico Jiménez, Graffam & Lausell Law Firm: William A. Graffam & Jorge F. Blasini 158

30 Singapore Selvam LLC: Raghunath Peter Doraisamy & Andrew Lee 165

31 South Africa ENSafrica: Michael Tucker & Tony Norton 171

32 Spain SAN SIMÓN & DUCH: Mercedes Duch & Luis de San Simón 176

33 Sweden MAQS Law Firm: Kawin Mårtensson & Annica Börjesson 182

34 Taiwan Lee and Li, Attorneys-at-Law: Daniel T.H. Tsai & James Chang 187

35 Tunisia Achour Law Firm: Abdelmonem Achour 192

36 Turkey NSN LAW FIRM: Nazlı Selek & Ece Melike Yüce 198

37 UAE Stephenson Harwood Middle East LLP: Rovine Chandrasekera & James Willn 204

38 USA Bland & Partners P.L.L.C.: Matthew C. Guy & David S. Bland 210

39 Venezuela Sabatino Pizzolante Abogados Marítimos & Comerciales: José Alfredo Sabatino Pizzolante 

& Iván Darío Sabatino Pizzolante 216

www.ICLG.co.uk

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehensive full legal or other advice.
Global Legal Group Ltd. and the contributors accept no responsibility for losses that may arise from reliance upon information contained in this publication.
This publication is intended to give an indication of legal issues upon which you may need advice.  Full legal advice should be taken from a qualified
professional when dealing with specific situations.

Further copies of this book and others in the series can be ordered from the publisher.  Please call +44 20 7367 0720

The International Comparative Legal Guide to: Shipping Law 2014 

General Chapter:
 1 Limitation of Liability: Recent Developments Under English Law – Ed Mills-Webb & Mark Tilley,

Clyde & Co LLP 1

Contributing Editor
Ed Mills-Webb, 
Clyde & Co LLP

Account Managers
Edmond Atta, Antony Dine,
Dror Levy, Maria Lopez,
Florjan Osmani, Paul
Regan, Gordon Sambrooks,
Oliver Smith, Rory Smith

Sales Support Manager
Toni Wyatt

Sub Editors
Nicholas Catlin
Sam Friend
Amy Hirst

Editors
Beatriz Arroyo
Gemma Bridge

Senior Editor
Suzie Levy

Group Consulting Editor
Alan Falach

Group Publisher
Richard Firth

Published by
Global Legal Group Ltd.
59 Tanner Street
London SE1 3PL, UK
Tel:  +44 20 7367 0720
Fax: +44 20 7407 5255
Email: info@glgroup.co.uk
URL: www.glgroup.co.uk

GLG Cover Design
F&F Studio Design

GLG Cover Image Source
iStockphoto

Printed by
Ashford Colour Press Ltd
July 2014

Copyright © 2014
Global Legal Group Ltd. 
All rights reserved
No photocopying

ISBN 978-1-910083-07-9
ISSN 2052-5419

Strategic Partners



Chapter 27

ICLG TO: SHIPPING LAW 2014
© Published and reproduced with kind permission by Global Legal Group Ltd, London

WWW.ICLG.CO.UK144

Marek Czernis & Co. Law Office 

Poland

1 Marine Casualty

1.1 In the event of a collision, grounding or other major
casualty, what are the key provisions that will impact
upon the liability and response of interested parties? In
particular, the relevant law / conventions in force in
relation to: 

i) Collision 

Not only in the event of collision, but also with regard to almost

each and every maritime event, applicable regulations are to be

found either in the Polish Maritime Code or in the various

international acts, as Poland is a party to numerous conventions.

The issue of liability for damages occurring as a result of collision,

as regulated in the Code, is based on two conventions: (i) the

Convention for the Unification of Certain Rules of Law with

respect to Collisions between Vessels (Brussels, 1910); and (ii) the

Convention on the International Regulations for Preventing

Collisions at Sea (COLREG; 1972).  It is worth noting that the

Brussels Convention has been implemented with one amendment.

The Convention covers primarily events of collisions between

seagoing vessels.  The Code expands its regulations also to include

collisions between seagoing ships and either inland shipping vessels

or seaplanes.

ii) Pollution

In general, a shipowner is liable for damage caused by pollution

coming from a vessel in connection with carriage of goods,

exploiting the vessel or disposing of waste or other objects in the

sea.  However, there are several circumstances which result in

exclusions from liability thereof, such as Acts of God or intentional

acts of a third party.  Besides the abovementioned liability, the

authorities may demand a restitution of the original state of the

environment to be performed by the liable shipowner.

Poland applies the provisions of the International Convention on

Civil Liability for Bunker Oil Pollution Damage (London, 2001)

and the International Convention on Civil Liability for Oil Pollution

Damage (Brussels, 1969) amended by the 1992 Protocol (London).

iii) Salvage / general average 

Poland is a party to the International Convention on Salvage issued

by the IMO in 1989 and has implemented the Convention with the

following reservations: (i) Poland applies provisions of the

Convention to battleships and other non-commercial vessels owned

or operated by Polish shipowners; and (ii) Poland does not apply

provisions of the Convention: (a) when a salvage operation takes

place at inland waters and all of the vessels involved are inland

vessels; (b) when salvage operation takes place at inland waters and

there is no vessel involved (“vessel” as per the Maritime Code is a

seagoing ship or any other watercraft used in shipping); or (c) when

the object of salvage operation is a cultural asset of pre-historical,

archaeological or historical value and it lays on the seabed.

With regard to the general average, the Maritime Code is based on

the York-Antwerp Rules.  It defines the general average as an

extraordinary sacrifice or expenditure intentionally and reasonably

incurred for the purpose of preserving the vessel, cargo carried on

board thereof and freight, from a common peril.  Indirect losses,

resulting from demurrage or difference in prices, are not allowed as

general average.  An extra expense incurred in place of another

(which would be allowed as general average) is allowed but only to

the amount of the substituted one.

General average losses are apportioned over the vessel, cargo and

freight upon their actual values, even though the peril giving rise to

the extraordinary sacrifice or expenditure has been due to the fault

of any party.

Establishing and assessment of the general average is carried out by

the average adjuster appointed by a shipowner not later than within

one month after the termination of the voyage.  In the event of

shipowner’s delay, the order may be given by the other party to the

general average.

Any claims from the general average are barred at the expiration of

two years from the day of termination of the voyage.  The time limit

is interrupted by adjustment proceedings and a new time limit

begins from the termination thereof.

iv) Wreck removal 

Wreck removal is regulated by the Maritime Code’s provisions on

recovery of property from the sea.  For that purpose, the “property”

means vessel, cargo or other object sunken in Polish internal sea

waters or in the Polish territorial sea.

In general, the owner should, within a year, give notice to the

authorities of his intention to recover that property.  If the owner

fails to recover the property in the given time limit, the authorities

may arrange the recovery at owner’s expense.

v) Limitation of liability

Poland is a party to the Convention on Limitation of Liability for

Maritime Claims (London, 1976) as amended by the 1996 Protocol

which entered into force, in respect of Poland, on 15 February 2012.

There is also a complex regulation in the Maritime Code, which

refers to the Convention, however in case of any conflict, the

Convention prevails.

vi) The limitation fund

All limitation funds, i.e. under the 1976 LLMC convention (see (v)

above), the 1969 CLC convention (see (ii) above) and the 2001

Bunker convention (see (ii) above), are constituted in court

Pawel Mickiewicz
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proceedings which are subject to civil procedures.  The Regional

Court in Gdansk has the exclusive jurisdiction in respect of the

proceedings.  The proceedings comprise of two instances.

The funds can be constituted either by depositing the relevant

amount to a bank account belonging to the Court or through an

accepted by the Court guaranty (security) issued by a bank or an

insurance company having registered office in Poland.  However, if

all parties to the proceedings agree otherwise, the Court may

consent to such other guarantee (security) of payment of the

amount.

1.2 What are the authorities’ powers of investigation /
casualty response in the event of a collision, grounding or
other major casualty?

There are two institutions for conducting an investigation in the

event of collision of vessels or any other accident at sea connected

with persons, either private or legal, in Poland: (i) the Maritime

Chamber; and (ii) the State Commission on Maritime Accidents

Investigation.

The Chambers are quasi-judicial authorities (there are two in

Poland, one in Szczecin and another in Gdynia).  They are

competent to decide in cases of accidents at sea. 

The Chambers decide in cases of accidents at sea of vessels of

Polish flag or other vessels, if the accident occurred either in Polish

internal waters or territorial waters, or if the shipowner of the vessel

or the master thereof lodges a motion for them to initiate an

investigation.  Proceedings in the cases of accidents at sea consist

of two stages: (i) the investigation stage; and (ii) the hearing stage.

The decision of the Chamber should contain exact establishment of

the causes of the accidents, indicating, if possible, the vessel and

persons who caused the accident, and determining the degree to

which they contributed to the accident.

The Commission was established quite recently, in September 2012

(because of the Directive 2009/18/EC of the European Parliament

and of the Council of 23 April 2009 establishing the fundamental

principles governing the investigation of accidents in the maritime

transport sector and amending Council Directive 1999/35/EC and

Directive 2002/59/EC of the European Parliament and of the

Council).

The Commission is an independent authority investigating marine

casualties and incidents in the following situations: (i) whenever the

participant(s) thereof was: (a) a Polish vessel; (b) another vessel, if

the accident occurred either in Polish internal waters or in territorial

waters; and (c) a ro-ro passenger ferry or a high speed craft, if the

accident occurred outside the internal or territorial waters; of an EU

Member State and the last port called by the vessel was a port in the

Republic of Poland; and (ii) when Poland is the substantially

interested state.

It is to be highlighted that the Commission does not decide on the

guilt and responsibility, the only purpose of the proceedings is to

establish the cause of the incident and other circumstances thereof.

2 Cargo Claims

2.1 What are the international conventions and national laws
relevant to marine cargo claims?

The carrier’s liability for loss or damage to cargo, together with

relevant marine cargo claims, have been set out in the Polish

Maritime Code (Title VI – Contracts, Chapter I – Carriage of cargo,

Art. 103 to 171), in conformity with the International Convention

for the Unification of Certain Rules of Law relating to Bills of

Lading of 25 August 1924 (Hague Rules) with the amendments

adopted in the Protocol signed in Brussels on 23 February 1968

(Visby Protocol, together Hague-Visby Rules) and with the

amendments adopted in the Protocol signed in Brussels on 21

December 1979 (SDR Protocol).

The relevant provisions of the Maritime Code apply – as to the

principle – to every contract of carriage (the Code has maintained a

traditional distinction between a voyage charter and a booking note

being an equivalent of a bill of lading contract), but with one

important exception – in relation to the contract governed by a bill

of lading the provisions of the Code are mandatory and the carrier’s

liability, as provided by the Code, cannot be validity excluded or

amended by contractual provisions.

Regarding contracts of carriage covered by a charterparty

(including incorporated ex contractu Hague-Visby Rules), the rule

of the freedom of contracts is, as to the principle, fully applicable.

Last, but not least, it is worth noting that Poland is one of the first

signatories of the Rotterdam Rules and currently is preparing to

their ratification.  Please also see the response to question 8.1

below.

2.2 What are the key principles applicable to cargo claims
brought against the carrier?

In accordance with Art. 165 § 1 of the Maritime Code, the carrier is

liable for loss or damage to the cargo in the period from its receipt

for carriage until its delivery to the consignee.  A contract between

the parties may determine the carrier’s liability in a manner

different from that provided in the Code for the period of time from

the receipt of the cargo for carriage until the commencement of its

loading onto the vessel and from the completion of discharge until

the delivery of the cargo (formula “before and after”).

Neither the carrier nor the ship shall be responsible for loss or

damage arising or resulting from circumstances or events included

in the same list of the Hague-Visby Rules exceptions, applying the

same as in the Hague-Visby Rules, and in the English law, the

sequence of burden of proof.

In terms of the limitation of the carrier’s liability, Art. 167 of the

Code refers directly to the Hague-Visby Rules with the SDR

Protocol which means that Art. IV Rule 5 of the Hague-Visby Rules

and principle of reciprocity directly regulate the matter in extenso,

including the loss of right to limit as per Art. IV Rule 5(e) of the

Hague-Visby Rules.

Claims arising out of the contract of carriage are subject to a two-

year time-bar (Art. 108 § 1 of the Code).  However, claims in

respect of damage or loss to cargo carried under a bill of lading

extinguish after a lapse of one year from the day of its delivery or

the date when it should have been delivered.

The bill of lading determines the legal relationship between the

carrier and the consignee of the cargo.  Where the carrier has not

been named in the bill of lading, it is assumed that the ship’s

operator (“armator”) is the carrier.  Where in the bill of lading the

carrier has been named accurately or falsely, the operator of the

vessel, upon which the cargo has been loaded, is liable to the

consignee of cargo for loss resulting therefrom; in such a case, the

operator has a recourse claim against the carrier.  In fact, the

aforesaid provision is the form of statutory regulation of a “demise

clause”.

Art. 131 § 2 of the Code is the equivalent of Art. III (4) of the

Hague-Visby Rules, confirming that the bill of lading shall be

prima facie evidence of the receipt by the carrier of the cargo, and
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the conclusive evidence where the bill of lading is in the hands of a

bona fide endorser.

Accordingly, the policy of clausing bills of lading, indicating some

defects in the cargo or its packaging, follows the same pattern as far

as it concerns prima facie and conclusive value of evidence as every

other statement contained in the bill of lading concerning

description of the cargo. It is noteworthy that Art. 137 of the Code

contains detailed provision concerning clausing of bills of lading,

which goes far beyond the provision of Art. III (3) of the Hague-

Visby Rules.

Provisions of the contract of carriage are binding upon the

consignee only when the bill of lading refers thereto.  The Polish

Courts apply a contra proferentem approach to any clause or other

provision of the charterparty, etc. incorporated into the bill of

lading.

An even more strict approach is taken if an arbitration or

jurisdiction clause is applied by reference to the charterparty

incorporated into the bill of lading.

In accordance with Art. 1 § 2 of the Code, in the absence of

provisions of the Code, provisions of the civil law are applicable to

the civil law relations, including contracts of carriage of goods by

sea.

Accordingly, there is a possibility of non-contractual claims against

the carrier, i.e. in tort (ex delicto), which, as to the principle, is

allowed under Polish law in situations when there is no contractual

relationship between the parties involved in a particular aspect of

the carriage of goods by sea (e.g. a relationship between actual

carrier and consignee, etc.).

2.3 In what circumstances may the carrier establish claims
against the shipper relating to misdeclaration of cargo?

In accordance with Art. 136 § 1 of the Maritime Code, the carrier

shall, on demand of the shipper, issue to the shipper a bill of lading,

showing among other things the details provided in Art. III Rule 3

of the Hague-Visby Rules (marks, number, quantity or weight and

apparent order and condition of the cargo), applying to this duty the

criteria of due diligence.

Apart from this general obligation, in accordance with Art. 122 § 2

and § 3 of the Code, on easily inflammable, explosive or otherwise

dangerous cargo the shipper is bound to place a suitable marking

indicating such as dangerous, and to give the carrier the necessary

information on the nature of the cargo.  When supplying for

carriage things which should be handled in a particular manner, the

shipper is bound to place a suitable marking thereon and to inform

the carrier as to their nature.

The aforesaid obligations encompass dangerous cargo sensu stricte,

but they could also cover cargo that may be subject to international

sanctions – treating it in a “figurative way” as dangerous cargo.

Further to the above – as to the principle – the shipper is liable to

the carrier as well as to passengers, crew and owners of other cargo

for damages caused by an inaccurate or untrue declaration

regarding the kind or nature of its cargo.

In relation to the “dangerous cargo”, in broad meaning of this term,

Art. 127 of the Code follows strictly Art. IV Rule 6 of the Hague-

Visby Rules, with all legal consequences arising therefrom.

In addition to the above, Art. 132 § 2 of the Code incorporates the

provision of Art. III Rule 5 of the Hague-Visby Rules, confirming

that the shipper shall be deemed to have guaranteed to the carrier

the accuracy, at the time of shipment, of the marks, number,

quantity and weight as furnished by him and the shipper shall

indemnify the carrier against all losses, damages and expenses

arising or resulting from inaccuracies in such particulars.  The right

of the carrier to such indemnity shall in no way limit his

responsibility and liability under the contract of carriage to any

person other than the shipper.

3 Passenger Claims

3.1 What are the key provisions applicable to the resolution of
maritime passenger claims?

Poland is a party to the Athens Convention relating to the Carriage

of Passengers and their Luggage by Sea, 1974, as amended by the

1976 Protocol.  Poland has not acceded to or ratified the 2002

Protocol yet.  The Athens Convention is a well-established law, and

therefore we shall not expand on it herein.

Poland, as a member of the European Union, is bound by 2

regulations relating to passengers carried by sea.  The first is the

Regulation (EC) No 392/2009 of the European Parliament and of

the Council of 23 April 2009 on the liability of carriers of

passengers by sea in the event of accidents.  The second is the

Regulation (EU) No 1177/2010 of the European Parliament and of

the Council of 24 November 2010 concerning the rights of

passengers when travelling by sea and inland waterway and

amending Regulation (EC) No 2006/2004.  The Regulations, as a

matter of European law, are directly applicable in Poland and

supersede domestic law, in case of inconsistency.

There is also the Maritime Code in Poland, which contains a chapter

on carriage of passengers by sea.

The Regulation 392/2009 implements into the European law the

2002 Protocol to the Athens Convention.  The implementation is

subject to the IMO Reservations and Guidelines for Implementation

of the Athens Convention adopted by the Legal Committee of the

IMO on 19 October 2006.  Moreover, the Regulation extends the

2002 Protocol and the IMO Reservations and Guidelines to carriage

of passengers by sea within a single Member State of the EU on

board ships of A and B Class (within the meaning of the Directive

2009/45/EC of the European Parliament and of the Council of 6

May 2009 on safety rules and standards for passengers ships).

Although it has not been decided finally yet, it seems that Poland

will adopt Art. 11 of the Regulation and defer application of the

Regulation to ships of B Class in carriages within Poland until the

end of 2018.

The Regulation applies to international carriage, within the

meaning of the Athens Convention as amended by the 2002

Protocol, and to carriage within a single Member State by A and B

Class ships where: (i) the ship is flying the flag of a Member State

or is registered within the State; (ii) the contract of carriage was

made in the State; or (iii) the place of departure or destination

according to the contract is in the State.

Limits of liability for death of personal injury under the Regulation

are significantly greater than under the Athens Convention.

However, because of the IMO Guidelines, they are still below the

limits set out in the Athens Convention as amended by the 2002

Protocol.  Notably, the limits are 250,000 SDR per passenger or

340,000,000 SDR per ship, whichever is lower (the Athens

Convention as amended by the 2002 Protocol provides up to 400,000

SDR per passenger in case of non-shipping incidents).  Limits for loss

of or damage to: (i) cabin luggage – 2,250 SDR; (ii) vehicle – 12,700

SDR; and (iii) other luggage – 3,375 SDR.  Nonetheless, in any event

the Regulation does not modify the rights of the carrier under the

International Convention on Limitation of Liability for Maritime

Claims, 1976, as amended by the Protocol of 1996.
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Claims for damages arising out of death or personal injury or for

loss of or damage to luggage are subject to a general two-year time-

bar.  In some situations the effective time-bar can appear to be

longer, even up to five years. 

It is noteworthy that the Regulation provides for an advance

payment when death or personal injury is caused by a shipping

incident.  In the event of death, the payment cannot be less than

21,000 EUR.  Moreover, the Regulation also provides for

mandatory insurance or other financial security of the carriers

against liability under the Regulation. 

The Regulation 1177/2010 sets out numerous rules in respect of sea

and inland waterway carriage of passengers.  In a nutshell, it

provides for: (i) non-discrimination of passengers; (ii) non-

discrimination and assistance for disabled persons and persons with

reduced mobility; (iii) rights of passengers in case of cancellation or

delay; (iv) information to be provided to passengers; and (v) the

handling of complaints.

The Regulation applies to carriages where the port of embarkation

or disembarkation is within the Member State of the EU (in the

latter case only when carriage is provided by the EU carrier, i.e.

established within the Member State or offering carriages from or

to the Member State) and to cruise services where port of

embarkation is within the Member State.

Any direct or indirect discrimination because of the nationality of a

passenger or establishment of a carrier, with respect to contract

conditions and tariffs offered to the general public, is prohibited.

Similarly, offering reservations and tickets to disabled persons and

persons with reduced mobility at additional costs or under different

conditions from those which apply to all other passengers is also

prohibited.  It is also prohibited, save for a few exceptions, to refuse

to accept reservations, to issue tickets or to embark persons on the

grounds of their disability or reduced mobility.  The Regulation

provides a wide range of assistance to disabled persons or persons

with reduced mobility.

In case of cancellation and delay, passengers are entitled to

continuous and updated information regarding the delay or

cancellation, as well as to alternative connections.  If a cancellation

or delay of more than 90 minutes is expected, passengers are

entitled to free of charge snacks, meals and refreshments, and when

a stay of one or more nights becomes necessary, passengers are

entitled to free of charge accommodation (whether on board or

ashore).  Moreover, when there is a cancellation or delay of more

than 90 minutes expected, passengers are offered the choice

between re-routing to their final destination or reimbursement of the

ticket price.  Finally, passengers are entitled to compensation, in the

event of a delay in their arrival, amounting from 25% to 50% of the

ticket price.

Passengers are to receive information on their travel, before and

throughout their journey, and in line with their rights under the

Regulation.

Handling of complaints is to be set up by carriers as well as by

Member States.  Passengers are entitled to make complaints to

carriers within 2 months of when the service was or should have

been performed.  Carriers are to reply to the complaint within 1

month, however in any event within 2 months from the receipt of

the complaint.  As regards Member States, they can decide that

before making a complaint to the national authority, a passenger is

first to complain to the carrier – the national authority will then act

as appeal body to complaints not resolved with carriers.  In Poland,

the Director of the competent Maritime Office is the national body

which will act as the appeal body.

In accordance with the Maritime Code, after the Regulation

1177/2010 has entered into force, the Code is intended to apply to

contracts for carriage of passengers only insofar as the Regulation

does not regulate the carriage.

Similarly, the Code does not apply to carriages to which the

Regulation 392/2009 applies.

However, where the Regulation 392/2009 does not apply, the Code

provides that, to carriages contemplated by the Code, the Athens

Convention applies (not being amended by the 2002 Protocol).

Therefore, in particular, carriers’ liability for damages to passengers

and their luggage is provided for in the Athens Convention.

The Code provides for a two-year time-bar for claims arising out of

the contract of carriage, other than claims resulting from the

Regulation 392/2009 or the Athens Convention.

4 Arrest and Security

4.1 What are the options available to a party seeking to
obtain security for a maritime claim against a vessel
owner and the applicable procedure?

The most popular, effective and practical security of claims against

vessel owners is arrest of a vessel.  In case of vessels registered

within the Polish Register of Ships, claims can also be secured by a

mortgage over a vessel.  Although it is debatable, one can also

consider security by way of a mere seizure of a vessel – not actually

a vessel arrest.  The latter is debatable, because Poland is a party to

the International Convention Relating to the Arrest of Sea-Going

Ships, signed in Brussels on 10 May 1952, which supersedes

national regulations to the extent provided for in the Convention.  In

any case, even if possible, the seizure is not as effective and

practical as the arrest, as the latter includes detention, which is not

part of the seizure (aimed at protecting a creditor against a sale or

other disposure of a property by a debtor).

As it has been already said, Poland is a party to the 1952 Arrest

Convention.  As the Convention is a well-established and known

international piece of legislation, we shall not expand much on it,

but only mention the most important provisions.

Vessels flying flags of States being parties to the Convention can be

arrested in Poland only in respect of maritime claims (Art. 2

thereof) within the meaning of the Convention (Art. 1 thereof).

Other vessels can be arrested in respect of maritime claims as well

as any other claim (Art. 8 thereof).  Sister-ship arrest is permissible

upon the provisions of the Convention (Art. 3 thereof).

Pursuant to Art. 4 of the Convention, in order to arrest a vessel in

Poland it is necessary to obtain an arrest decision from the Polish

Courts.  A vessel cannot be arrested in Poland upon a foreign arrest

decision, as they are not enforced or recognised in Poland.  In order

to obtain the arrest decision from the Polish Courts, an application

is required to the Court.  The application needs to show that it is

probable that the claim should be secured.  This is a lower level of

certainty than to prove it should.  The application also needs to

show the legal interest in obtaining the security, which means that

lack of the security will make it impossible or seriously difficult to

satisfy an award (judgment) contemplating the claim.  All

attachments to the application, if originally made in a foreign

language, are to be translated into Polish by a sworn translator.  The

law provides that the Court should consider and decide on the

application within a week.  Usually it does not take that long

(approx. a week), however sometimes it can take slightly longer.

The Court fees in respect of the application amount to approx. 25

EUR.  When the arrest decision is rendered by the Court,
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enforcement of the decision is performed by the Court Bailiff.  The

Bailiff proceeds immediately following the receipt of the motion for

enforcement and a copy of the original arrest decision.  The Bailiff

fees are quite substantial compared to Court fees, and are calculated

on the value of the secured claim.

Vessels can be released from the arrest either by challenging the

arrest decision or by depositing the amount of the secured claim

plus costs and interests to a deposit within the Court.  Of course,

when settlement is reached between parties, vessels can always be

released from the arrest upon consent of the arresting party.

Last, but not least, it is important that, although the Convention

permits a vessel to be arrested for claims against charterers (Art. 3

thereto), the creditor, when so arresting the vessel, should have the

claims enforceable also against the owners, i.e. should be able to

obtain for the claims a title enforceable also against the owners, and

not only against the charterers.  Otherwise, the creditor will not be

in a position to enforce such title against the vessel.  Such claims,

enforceable against the charterers as well as against the owners, are

inter alia maritime liens.  The Polish Supreme Court held recently

that maritime liens are not per se maritime claims and therefore

having some maritime liens it will not be possible to arrest a vessel

when the liens are not maritime claims.

Apart from the arrest and the mortgage over a vessel entered into

the Polish Register of Ships, there are in Polish law general security

measures available.  They are inter alia: (i) seizure of movable

properties, funds in a bank account and other claims or rights; (ii)

mortgage over a real property; and (iii) compulsory administration

over an enterprise.  However, the condition for obtaining the said

general security is that the assets, claims or rights, against which the

security is sought, are within Poland.

4.2 Where security is sought from a party other than the
vessel owner (or demise charterer) for a maritime claim,
including exercise of liens over cargo, what options are
available?

The Polish Maritime Code provides numerous securities for

maritime claims available to a vessel owners or charterers against

another.  The most interesting and most frequently dealt with are

those available to carriers of cargo or passengers against the cargo

or passengers’ interests.

Regarding carriage of cargo, it is worth mentioning that by taking

delivery of the cargo, the consignee undertakes to pay to the carrier

the amount due to the latter by way of freight, demurrage, damages

for detention and all other amounts due to the carrier by way of the

carriage.  Where the cargo is carried under a bill of lading, the

consignee is bound to pay only such amounts, which result from the

bill of lading or a contract of carriage to which the bill of lading

refers in that respect.  However, in the bill of lading carriage, the

carrier may not claim from the consignee the demurrage or damages

for detention at the port of loading, unless the duration of the

demurrage or detention has been shown in the bill of lading.

Therefore, the carrier may rescind the contract of carriage before

commencement of a voyage where the value of the cargo supplied

for carriage does not secure the freight and other amounts due to the

carrier and the freight has not been paid in full in advance or a

security has not been provided.

The carrier may refuse to deliver the cargo and retain it until the

consignee has paid or secured the amounts due to the carrier by way

of the carriage as well as due by way of contribution of the cargo in

general average and salvage remuneration.  The carrier loses the

rights to pursue claims against the shipper or other person being a

party to the contract of carriage, when he has delivered the cargo to

the consignee.

Where the consignee does not claim delivery or refuses to take

delivery of the cargo, or delays the discharge so that the discharge

cannot be completed in due time, the carrier will, at the consignee’s

risk and expense, discharge the cargo and place it in custody in a

warehouse or at some other suitable place.  The carrier will proceed

with the cargo in the same manner where several bill of lading

holders claim delivery thereof.  Where, within two months of the

day of the vessel’s arrival at the port of discharge, the cargo placed

in custody has not been collected and all amounts due to the carrier

from the consignee in connection with that carriage have not been

paid up, the carrier may sell the cargo.  The uncollected cargo may

be sold also before being placed in custody and before the

expiration of the two-month period, where there incurs a risk of

deterioration or where the preservation thereof involves costs in

excess of the value of the cargo.  Out of the proceeds obtained from

the sale, the carrier covers the amounts due to him from the

consignee in connection to the relevant carriage, and expenses

connected with the preservation of the cargo, as well as the costs of

effecting the sale, and the balance, if any, is placed in a court

deposit at the place of the sale for the purpose of paying the sum to

the party entitled thereto.

Creditors, for securing their privileged claims, are entitled to a statutory

lien on the cargo, which has priority over other claims, even those

secured by a lien arising from a contract or judicial decision.

Privileged claims are inter alia: (i) amounts due to the carrier in respect

of the carriage of the relevant cargo; (ii) compensation for damages

caused by the cargo; and (iii) salvage remuneration claims relating to

the cargo, as well as general average contributions due from the

vessel’s cargo and to other cargoes.  The statutory lien extends to the

indemnity due in relation to damages to the cargo, except for insurance

indemnities, as well as to the general average contribution due to the

cargo.  The statutory liens extinguish on the delivery of the cargo to the

party entitled thereto, and liens on the amounts referred to in (i)-(iii)

above extinguish on payment of the amounts the party entitled thereto.

Regarding carriage of passengers, the carrier is entitled to a

statutory lien over a luggage, as a security of the carrier’s claims

under a contract of carriage, as long as the luggage has not been

delivered to the passenger.  The carrier can retain the luggage for as

long as the claims have not been satisfied or at least sufficiently

secured by other means.

Luggage, which has not been collected by the passenger or other

authorised receiver shall be treated in the same manner as the cargo,

delivery of which has not been taken by the consignee.

4.3 In relation to maritime claims, what form of security is
acceptable; for example, bank guarantee, P&I letter of
undertaking.

Generally, each form of security, which has been amicably agreed

by all interested (involved) in such claims parties, is acceptable.

Therefore, for instance, it could be cash deposit, bank or insurance

guarantee, mortgage, P&I LOU.

However, if a vessel is arrested upon the Court decision, and there

is no amicable agreement as to the alternative security between the

parties, the only security, which the Court accepts in consideration

of releasing the vessel and upon which releases the vessel, is a cash

deposit, in the amount of the secured over the vessel claim, made to

the Court’s bank account.
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5 Evidence

5.1 What steps can be taken (and when) to preserve or
obtain access to evidence in relation to maritime claims
including any available procedures for the preservation of
physical evidence, examination of witnesses or pre-action
disclosure?

If there is a risk that the production of evidence may become

impossible or excessively difficult, or where it is necessary to

determine the current state of affairs for other reasons, it is possible

to secure the evidence.  The security procedure is conducted by the

Court.

Before the commencement of a litigation, the evidence may be

secured only if petitioned by a party.

Once the litigation has been commenced, the Court may secure the

evidence ex officio.

Security procedure refers to every possible piece of evidence, inter
alia examination of witnesses, as well as documents and other

physical evidence possessed by a party to the litigation, including

opponents or a third party.

Apart from the aforesaid security procedure, before the

commencement of the litigation it is impossible to force the

opponents or the third party to disclose the evidence in their

possession.

5.2 What are the general disclosure obligations in court
proceedings?

Each party to a litigation proceeding is bound to produce evidences,

including documents, for facts to be established and from which

legal effects are taken.  Failure to produce evidence may result in

facts remaining unproven.

The Court has the power of admitting evidence ex officio, however

it is only exercised exceptionally.

Each of the parties may also request the Court to oblige opponents

to produce a document in their possession.  Failure to comply

usually results in the Court finding facts unfavourable to the

refusing party.

If a document, which is also evidence, is possessed by a third party,

then the Court will instruct the third party to produce the document,

unless it contains privileged information.  A third party may also

avoid the obligation in a situation which entitles it to decline to

testify as a witness.

A party, similarly to a third party, may object to producing a

document if it would expose him to criminal responsibility, disgrace

or severe and direct damage.  The said damage, however, must not

come down to losing a case only.

Neither a party nor a third party may refuse to produce a document

if the holder of it is bound to produce it at least to one of the parties

or, if the document has been issued in the interest of the party which

requires the document to be considered by the Court (e.g. a contract

involving that party).

It is noteworthy that Poland does not operate the general disclosure

procedure, a well known procedure from English and US

procedures.

6 Procedure

6.1 Describe the typical procedure and time-scale applicable
to maritime claims conducted through: i) national courts
(including any specialised maritime or commercial courts);
ii) arbitration (including specialist arbitral bodies); and iii)
mediation / alternative dispute resolution.

There are commercial divisions appointed in District and Regional

Courts, which are the first instance courts and, in some smaller claims

(up to 75,000 PLN), the Regional Courts act as appeal courts in respect

of judgments of the District Courts, which would be competent for

most of maritime claims.  The primary criterion for ascertaining the

jurisdiction of the given Court is the defendant’s domicile.  The first

instance courts consider claims by a panel of 1 judge, whereas the

appeal courts have a panel consisting of 3 judges.

Litigation commences as the lawsuit is delivered to the Court.  The

claimant is bound to produce all of the evidences and statements

therein, as producing the evidence later on is highly restricted.  The

defendant is to proceed accordingly with the points of defence.

Once the lawsuit and the points of defence are submitted to the

Court, the parties may propose to the Court further written

submissions on the merits, however they may be submitted only

upon the Court’s prior consent.  The Court decides on its national

jurisdiction ex officio.  If the lack of jurisdiction is found out, the

Court is bound to strike the lawsuit out on that ground.  The Court

shall, however, recognise the arbitration clause, if any, and decline

its jurisdiction only if the defendant’s request is made before

stepping into a dispute as to the merits of the lawsuit.

Interest for delay may be awarded separately or together with the

main claim.  In any case, interest is not awarded automatically but

upon a demand to the Court.  At present, the rate of statutory

interest for delay is 13% per annum.  The maximum delay interest

rate, which parties may agree on, currently stands at 16% per
annum.

The costs of litigation comprise expenses and fees made as the

litigation goes on, in particular the Court’s fees and lawyers’ fees.

Prior to and in the course of the litigation each party covers the costs

relating to its demands and requests, unless a party is exempted from

the costs in whole or partially.  The Court awards the costs in its

decision that closes the litigation at the given instance.  The primary

rule governing award of the costs is that they are chargeable to the

losing party (follow the result).  If each of the parties won the litigation

partly, then the costs are chargeable pro rata.  Only exceptionally the

winning party may be charged with the costs or the charging of the

costs to the losing party may be waived.

The civil procedure involves two instances.  A party is entitled to

appeal against a judgment of the first instance court, without any

leave to appeal being necessary.  The appeal may rely on allegations

of the material law or procedural provisions having been breached.

Appeals against judgments of the District Court and the Regional

Courts are considered by the Regional Courts and the Appeal

Courts respectively.  A judgment of the second instance court is the

final one and an enforceable title.  Its overruling may take place in

an extraordinary mode only, particularly by filing a cassation

complaint within the Supreme Court.

The time of the first instance proceedings is usually between 3 and

12 months.  In the second instance courts, proceedings last for 6

months on average.
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Mediation is voluntary.  Once the lawsuit has been filed, the Court

may advise the parties to mediate, but only subject to their consent.

Resorting to mediation in civil cases and commercial matters is

infrequent, and the Courts do not exert pressure on the parties in

that respect.  Allegations and statements made in the mediation

cannot be effectively relied upon in the litigation.  

There are not any special arbitration panels for maritime claims,

although some arbitrators may be familiar with maritime law.  The

arbitration procedure is subject to the arbitration rules set forth by

the arbitration tribunal.  The parties may agree that the arbitration

will consist of more than one instance.  Irrespective of the above,

and in accordance with the law, a party may, by way of a complaint,

seek that the final award of the tribunal is considered by the Court

and annulled, when necessary.  Such a complaint to the Court may

be brought on very restricted grounds and cannot be seen as an

appeal from the tribunal award.

6.2 Highlight any notable pros and cons related to Poland
that any potential party should bear in mind.

There are professional, commercial divisions in the District and

Regional Courts.  Most of maritime claims fall within the

competence of the divisions.

The procedure in civil and commercial matters is contradictory.

The Court has power to admit evidence ex officio, but it is a rather

extraordinarily exercised prerogative, as the burden of proof lies

with the parties to the litigation.  There is no general disclosure

obligation in line with the English and US proceedings.

Furthermore, the procedure is a two-instances one, which means

that appeal is always available against the first instance judgments,

without a leave to appeal or other similar permission being first

required.  There is also an extraordinary measure to control

judgments of the second instances, which is the cassation to the

Supreme Court, which, however, operates a kind of a prior

permission to commence the cassation procedure.

Costs of the litigation are relatively low.  Usual Courts’ fees amount

to 5% of the pursued claim’s value, however their cap is at the level

of approx. 25,000 EUR.  Lawyers’ fees are still comparatively low.

Regarding lawyers’ fees, generally not all such fees incurred can be

retrieved from the losing party.  It is because the law operates limits

up to which the fees can be awarded by the Courts from the losers.

In some of the Courts, due to large volumes of cases handled

therein, as well as detailed and formal civil procedure, litigations

may take slightly longer than in others.

7 Foreign Judgments and Awards

7.1 Summarise the key provisions and applicable procedures
affecting the recognition and enforcement of foreign
judgments.

Poland is a party to numerous bilateral and multilateral international

agreements and conventions which regulate recognition and

enforcement of foreign judgments in Poland.  Amongst others,

worth noting are: 1905 and 1954 Hague Conventions on Civil

Procedure, 2007 Lugano Convention (which substituted the

previous of the 2000).

Since 1 May, 2004, Poland has been a Member State of the

European Union.  The most significant act in EU law, which

governs recognition and enforcement of foreign judgments, is the

Council Regulation (EC) No 44/2001 of 22 December 2000 on

jurisdiction and the recognition and enforcement of judgments in

civil and commercial matters.  The Regulation covers relations

between all EU Member States save Denmark, which is covered by

a separate agreement between Denmark and the EU.

As already said, international law is more or less known, we shall

not expand on it, but instead concentrate on Polish law and practice.      

In Poland, recognition and enforcement of foreign judgments is

regulated by the Civil Procedure Code.  The Code applies where

there is no international law in place, otherwise the latter takes

priority over the domestic law.

According to the Code, judgments of foreign courts issued in civil

matters are recognised by virtue of law unless there exists the

following obstacles preventing recognition: (i) the judgment is not

non-appealable in the state where it was issued; (ii) the judgment

was issued in a case which falls under the exclusive jurisdiction of

the Polish Courts; (iii) a defendant who did not defend on the merits

of the case was not duly served an initial pleading in due time to

enable him to defend himself; (iv) a party was deprived of the

possibility to defend himself in the course of proceedings; (v) a case

involving the same claim between the same parties had been

brought before a Court in Poland before it was brought before a

foreign court; (vi) the judgment is contrary to a previous non-

appealable judgment of a Polish Court or a previous non-appealable

judgment of a foreign court recognised in Poland, issued in a case

involving the same claim between the same parties; and (vii)

recognition of the judgment would be contrary to the basic

principles of the legal order of Poland (the public order clause).  A

person who claims recognition of a judgment of a foreign court is

obliged to present: (a) an official copy of the judgment; (b) a

document certifying that the judgment is non-appealable unless it is

evident from the content of the judgment that it is non-appealable;

and (c) a certified translation into Polish of the documents referred

to above in (a) and (b).  Moreover, if the judgment was issued in

proceedings in which the defendant did not defend on the merits of

the case, a document must be presented to confirm that the initial

pleading has been served on the defendant.

Regarding enforcement, the Code requires that a procedure of

declaring the judgment enforceability is carried out before a

competent Court.  Judgments of foreign courts in civil matters

which may be enforced by execution become enforceable titles

when their enforcement is confirmed by a Polish Court.

Enforcement is confirmed, if the judgment is enforceable in the

state of issue and is not blocked by the obstacles referred to above

in (i)-(vii).  Enforcement is confirmed on the creditor’s petition by

issuing a writ of execution for the judgment.  The petition should be

accompanied by the same documents as in case of recognition (see:

(a)-(b) above) and a document confirming that the judgment is

enforceable in the state of issue, unless its enforceability is evident

from the content of the judgment or the law of that state.

Last, but not least, it is worth noting that since 1 July 2009 Polish

law resigned from the reciprocity as a condition of recognition and

enforcement of foreign judgments in Poland.  It is of great

convenience for recognition and enforcement, as the condition quite

often prevented recognitions and enforcement or caused serious

difficulties during the process.

7.2 Summarise the key provisions and applicable procedures
affecting the recognition and enforcement of arbitration
awards.

Poland is a party to the 1958 New York Convention on the

recognition and enforcement of foreign arbitral awards.

Procedure on the recognition or enforcement of foreign arbitration

awards is set out in the Civil Procedure Code.
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The Code provides that the recognition and enforcement of awards

in Poland is declared by the competent Courts.  The Court makes

the declaration upon application of the interested party.  The

application is to be accompanied inter alia with the original award

or its copy certified by the arbitration tribunal and with the original

of arbitration agreement or its copy officially certified as well as

their certified translations into Polish, if they were made in a foreign

language.  The Court hearing is mandatory for the purpose of the

recognition and enforcement.  The recognition and enforcement

shall be declared if the obstacles provided for in the Convention

occur.

8 Updates and Developments

8.1 Describe any other issues not considered above that may
be worthy of note, together with any current trends or
likely future developments that may be of interest.

In 2007, the Prime Minister of the Polish Government established

the Codification Committee on Maritime Law.

The purpose of the Committee is the thorough reconsideration and

reform of Polish maritime law in general and the Maritime Code in

particular.

In connection with the above, the Committee prepared the first draft

of new Title VI (Contracts) Chapter I (Carriage of goods by sea) of

the Code.  The new draft is based on the UN Convention on

Contracts for the International Carriage of Goods Wholly or Partly

by Sea (Rotterdam Rules) of 2008.  The members of the Committee

are of the opinion that the Rotterdam Rules will enter into force in

the near future (Poland signed the Rotterdam Rules), accordingly it

is necessary to rewrite from the very beginning the entire chapter of

the Code concerning the carriage of goods by sea which is now

wholly based on the Hague-Visby Rules, which, in case of entering

into force of the Rotterdam Rules, must be, anyway, in accordance

with Art. 89 of the Rotterdam Rules, denounced.  The process of

adaptation of the Rotterdam Rules to Polish maritime law

encompassed in the Code intends to absorb the full text of the

Rotterdam Rules.  For that purpose, inter alia, it will be necessary,

from one side, to abandon traditional classification of contracts of

carriage under Polish law in favour of the uniform formula of the

contract (Art. 1 (1) of the Rotterdam Rules).  From the other side, it

is necessary to redevelop the concept of three types of transport

documents applied by the Rotterdam Rules into two types of

documents (transferable document of title and non transferable

transport document) provided in the Polish legal system.

Other changes of that part of the Code strictly follow provision of

the Rotterdam Rules and will, in substantial way, change the current

status quo of that part of the Polish legal system.
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